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August 14, 2023 

Casey Williams, Chair 
Zoning Board of Appeals 
Office of Community Development 
Homer Municipal Building, 2nd Floor 
19 Moore Street 
Belmont, MA 02478 
 
VIA EMAIL TO GDISTLER@BELMONT-MA.GOV 
    
Re: June 26, 2023 Notice of Appeal and Request for Enforcement 

Design and Site Plan Review -- Belmont Hill School, Inc. 
 ZBA Case No. 23-21 

Dear Members of the Zoning Board of Appeals: 

On behalf of the Belmont Hill School, Inc. (“BHS”), this correspondence is filed in opposition to 
the above-referenced Notice of Appeal and Request for Enforcement in advance of the Board of 
Appeals’ hearing on this matter scheduled for August 21, 2023.  For the reasons discussed below, the 
appeal is without merit and should be denied. 

I. Background 

On July 5, 2022, the Inspector of Buildings (“Inspector”) denied BHS’ application for a building 
permit to make certain improvements to its property located at 283, 301, 305, 315, and 350 Prospect 
Street & 12 and 20 Park Avenue (collectively, the “Property”).  As grounds for the denial, the Inspector 
concluded that the project required Design and Site Plan Review from the Planning Board because it 
involved the construction of a maintenance facility of greater than 2,500 square feet of Gross Floor 
Area and the construction of more than 6 parking spaces (and with other site improvements, such as 
landscaping, the “Project”).  On August 5, 2022, BHS submitted its application for Design and Site Plan 
Review to the Planning Board.  After more than nine months of proceedings, the Planning Board filed 
with the Town Clerk its Decision and Site Plan Review Opinion on April 19, 2023 (the “PB Decision”, 
attached as Exhibit A), granting approval of the Project, subject to the conditions set forth therein. 

On June 8, 2023, the Office of Community Development issued two permits for the Project – a 
storm drain installation permit and a sanitary sewer installation permit (attached as Exhibit B).  Both 
permits were issued pursuant to Belmont General Bylaw §60-325 (Stormwater Management and 
Erosion Control).  On June 26, 2023, correspondence purporting to be both a Notice of Appeal under 
Zoning Bylaw §7.3.3(f) and M.G.L. c. 40A, §§8 and 15, as well as a Request for Enforcement under 
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M.G.L. c. 40A, §7, was filed on behalf of various residents of the Town (attached as Exhibit C).  
According to the correspondence: 

➢ the Notice of Appeal was made to the Zoning Board of Appeal “in connection with appealing the 
decision of the Office of Community Development, on or about June 8, 2023, to issue permits in 
connection with” the Project; and   

➢ the Request for Enforcement was directed to the Office of Community Development to “enforce 
the Town’s Zoning Bylaw … by revoking and annulling any permits issued to BHS following the 
[PB Decision] and withholding any further permits pending further action by the Zoning Board 
and Planning Board.”   

On June 30, 2023, the Inspector responded in writing to the Request for Enforcement (attached 
as Exhibit D) by denying that request on the grounds that the Project has received the required Design 
and Site Plan approval from the Planning Board and concluding that M.G.L. c. 40A, §7 does not furnish 
“any lawful basis for me to revoke or annul the permits already granted to BHS for this project, or deny 
those permits that BHS is expected to apply for in the future.”  The Inspector further stated that an 
appeal of his response to the Request for Enforcement may be filed to the Zoning Board of Appeals 
“[t]o the extent that G.L. c. 40A, §8 applies to this response.”  To our knowledge, no such appeal has 
been filed. 

II. Argument 

Appellants’ arguments with regard to both the Request for Enforcement and Notice of Appeal 
have no merit and should be dismissed with prejudice.  Each is addressed in detail below. 

A. Request for Enforcement 

Pursuant to M.G.L. c. 40A, §7: 

If the officer or board charged with enforcement of zoning ordinances or by-laws against 
any person allegedly in violation of the same and such officer or board declines to act, 
he shall notify, in writing, the party requesting such enforcement of any action or refusal 
to act, and the reasons therefor, within fourteen days of receipt of such request. 

See also Belmont Zoning Bylaw, §7.1.1 (same).  The Inspector complied with this requirement by 
responding in writing, with supporting rationale, to the Request for Enforcement within 14 days of 
receipt.  Pursuant to M.G.L. c. 40A, §8, an appeal of the Inspector’s response may be filed “as the 
zoning ordinance or by-law may provide” by “any person aggrieved” by reason of his inability to obtain 
… enforcement action from any administrative office under the provisions of this chapter.”  The Belmont 
Zoning Bylaw grants the Board of Appeals the authority to hear such appeals.  See Belmont Zoning 
Bylaw, §7.6.2. 

However, pursuant to M.G.L. c. 40A, §15, any appeal under M.G.L. c. 40A, §8 “shall be taken 
within thirty days from the date of the order or decision which is being appealed” (emphasis 
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supplied).  In this case, an appeal of the Request for Enforcement was due on or before July 31, 2023.  
Having failed to file a timely appeal from the Inspector’s written determination, the appellants are barred 
from any further challenge to the Inspector’s determination.  See, e.g., McIntyre v. Zoning Board of 
Appeals of Braintree, 94 Mass.App.Ct. 204, 206-207 (2018) (30-day deadline under §15 is “strictly 
enforced and a jurisdictional prerequisite to the board’s jurisdiction to hear an appeal”); citing Connors 
v. Annino, 460 Mass. 790, 797 (2011) (failure to file within 30 days as required under §15 “deprives the 
board or other permit granting authority, and later the courts, of jurisdiction to consider the appeal”).  
Thus, the Inspector’s determination – that M.G.L. c. 40A, §7 does not provide “any lawful basis for me 
to revoke or annul the permits already granted to BHS for this project, or deny those permits that BHS 
is expected to apply for in the future” – is the final and binding word on the matters addressed in the 
Request for Enforcement.1 

B. Notice of Appeal 

Appellants assert that the Notice of Appeal is grounded in §7.3.3(f) of the Belmont Zoning Bylaw 
and triggered by the Inspector’s issuance of unspecified permits for the Project.  Appellants’ argument 
that these permits be revoked and all future permits for the Project denied is wholly without merit. 

1. Appellants are not appealing from the grant of a Building Permit. 

According to §7.3.3(f) of the Belmont Zoning Bylaw, “[a]ny appeal [of a Design and Site Plan 
Review decision of the Planning Board] may be filed with Zoning Board of Appeals (ZBA) in conjunction 
with an appeal from the denial or grant of a Building Permit for the subject site.”  There is no dispute – 
and indeed appellants even concede – that a building permit has not issued for the Project.  See Notice 
of Appeal, p.2, n.1 (“We recognize that the permits issued on June 8, 2023 by OCD were not building 
permits per se.”).  This concession is compelled by the same case law appellants cite, all of which 
holds that an appeal (if otherwise proper) is triggered by the issuance of a building permit.  See St. 
Botolph Citizens Committee, Inc. v. Boston Redevelopment Authority, 429 Mass. 1, 9 (1999), (“The 
Appeals Court has said, we think correctly, that the right of an aggrieved person to appeal a local 
planning board’s site plan review decision arises only when the building permit for the proposed project 
is issued or denied by the building inspector.”); Dufault v. Millennium Power Partners, L.P., 49 
Mass.App.Ct. 137, 141-142 (2000) (quoting the same language in St. Botolph); Cumberland Farms, 
Inc. v. Planning Bd. of Bourne, 56 Mass.App.Ct. 605, 608-610 (2002) (site plan review as a pre-
requisite to the issuance of a building permit).  Put simply, there is no legal support – and, indeed, only 
contrary legal precedent – for appellants’ argument. 

The appellants compound their meritless argument with another – that M.G.L. c. 40A, §§8 and 
15 “provide for a right of appeal to the Zoning Board of Appeals for any person aggrieved by any action 
of a zoning enforcement officer, not only the issuance of a building permit.”  See Notice of Appeal, p.2, 
n.1 (emphasis in original).  Not only do the appellants provide no legal support for that argument, but 

 
1 The Notice of Appeal could not itself be considered an appeal of the Inspector’s response to the Request for 
Enforcement.  It was filed the same day as the Request for Enforcement, before the Inspector could even address 
the matter.  Simply put, because the Inspector issued his determination on June 30, 2023, it could not have been 
the subject of an appeal filed four days earlier. 
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they also neglect to include critical language from the beginning of §8, which only authorizes “[a]n 
appeal to the permit granting authority as the zoning ordinance or by-law may provide” (emphasis 
supplied).  The Belmont Zoning Bylaw only provides for an appeal of a Design and Site Plan Review 
decision in conjunction with the grant or denial of a building permit.  Appellants also ignore Section 1.4 
of the Zoning Bylaw which defines a “building” to be a “roofed structure enclosing useful space”, 
compelling the conclusion that the permits issued by the Inspector on June 8 are not building permits. 
Appellants have not, and cannot, point to any provision in the Belmont Zoning Bylaw authorizing an 
appeal of the PB Decision upon the issuance of a storm drain installation permit or a sanitary sewer 
installation permit issued pursuant to General Bylaw §60-325 (Stormwater Management and Erosion 
Control), neither of which is a building permit.  Thus, the Notice of Appeal should be denied.  

2. Appellants have not alleged harm sufficient to establish standing to appeal. 

Even if the Notice of Appeal is properly before the Zoning Board of Appeals, which it is not, the 
Appellants have not provided any basis for this Board to conclude they have standing to appeal.  
According to M.G.L. c. 40A, §8, appeals under that section may be brought by a “person aggrieved” by 
the Inspector’s decision.  “Aggrieved person status is no less a jurisdictional condition to maintaining an 
appeal under G.L. c. 40A, §8, than it is to maintaining judicial review under [G.L. c. 40A] §17.”  
Chongris v. Bd. of Appeals of Andover, 17 Mass.App.Ct. 999, 1000 (1984).  

[W]hether a party has standing to participate in a judicial proceeding is not simply a 
procedural technicality but rather involves remedial rights affecting the whole of the 
proceeding. … The multiplicity of parties and the increased participation of persons 
whose rights are at best obscure will, in the absence of exact adherence to requirements 
as to standing, seriously erode the efficacy of the administrative process … [T]o 
preserve orderly administrative processes and judicial review thereof, a party must meet 
the legal requirements necessary to confer standing. 

Save the Bay, Inc. v. Dep’t of Pub. Utils., 366 Mass. 667, 672 (1975).  To establish standing, 
aggrievement must be based on a private interest of the appellant and cannot be based purely on 
matters of general public interest or concern.  See Harvard Square Def. Fund, Inc. v. Planning Bd. of 
Cambridge, 27 Mass.App.Ct. 491, 492-493 (1989).  Moreover, any alleged harm to an appellant must 
be shown to be definite and material and not predicated merely on “speculative personal opinion.”  
Rinaldi v. Bd. of Appeal of Bos., 50 Mass.App.Ct. 657, 659 (2001). 

 The Notice of Appeal does not allege any harm, to any appellant, as a result of the issuance of 
either the storm drain installation permit, sanitary sewer installation permit, or the PB Decision.  More 
particularly, the Notice of Appeal does not allege any harm to the private interest of any appellant, or 
provide any definite and material evidence of such a harm.  The fact that the Notice of Appeal is filed on 
behalf of approximately 100 residents, many of whom live at significant distances from the Project, is 
clear evidence that appellants are addressing only the legally-insufficient “general public interest” rather 
than any legally-sufficient private interests.  This proceeding is not a referendum on the Project, and to 
uphold the deficient Notice of Appeal and return this matter to the Planning Board would deprive BHS 
of its rights to proceed with Project. 
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3. The Planning Board clearly understood and applied the applicable law. 

Even if the Notice of Enforcement and/or the Notice of Appeal were properly before the Zoning 
Board of Appeals, which they are not, appellants’ arguments should be rejected on the merits. 

The appellants concede that the “Dover Amendment protects the proposed educational use, 
and under both the Zoning Bylaw and the Dover Amendment the Planning Board was not free to deny 
an application for a protected use.”  Notice of Appeal, p.3.  Yet the appellants argue that the Planning 
Board somehow misunderstood its authority to impose reasonable conditions on the Project.  Once 
again, appellants provide no legal support for their position and have ignored the extensive findings and 
conclusions reached by the Planning Board in the PB Decision. 

The law is entirely contrary to appellants’ position.  The Dover Amendment permits reasonable 
regulations only with respect to a specific list of topics: “the bulk and height of structures … yard sizes, 
lot area, setbacks, open space, parking and building coverage requirements.”  M.G.L. c. 40A, §3.  The 
Planning Board found conclusively that, with one exception,2 the Project complies with all provisions of 
the Belmont Zoning Bylaw addressing these topics: “OCD and the PB have attempted to assure 
compliance, and everything from setbacks, to height, to size, to open space, to landscaping for parking, 
to lighting, all meet the provisions of the ZBL.”  PB Decision, p.10.  It would be patently unreasonable 
for the Planning Board to impose requirements more restrictive than the Belmont Zoning Bylaw requires 
in the applicable zoning district for these topics – in fact, it would be a textbook example of “local 
discrimination against an educational use” prohibited under the Dover Amendment.  See Trustees of 
Tufts College v. City of Medford, 415 Mass. 753, 757 (1993).  Moreover, the Planning Board expressly 
sought guidance from Town Counsel on this very point, and was advised in plain terms that it did not 
have such authority: 

[The comment letter] suggests, however, that BHS would have a similar burden with 
regard to conditions that the Planning Board might impose that would go above and 
beyond the dimensional limitations contained in the bylaw for this district, such as 
greater setbacks for the proposed facilities building, wider buffers between the parking 
areas and abutting properties, or even a reduction in the total number of parking spaces.  
The Board should not be misled by those arguments.  Each of the cases discussed … 
address a school’s claim to be exempt from dimensional regulations adopted by the city 
or town in its zoning ordinance or bylaw, not the power of planning boards to impose 
additional requirements through site plan approval. … Any court is going to begin with 
the presumption that compliance with the dimensional requirements applicable in the 
underlying district will be sufficient to protect the neighborhood in the way the Zoning 
Bylaw intended. 

 
2 Section 5.1.3(g) of the Zoning Bylaw provides, in relevant part, that driveway openings serving a single premises 
be separated by at least 150 feet on arterial streets.  Two existing driveways on Prospect Street are located less 
than 150 feet apart and historically served separate premises.  Solely as a result of the consolidation of several 
lots into a single lot, the driveway openings do not comply with this requirement.  The PB Decision reasonably 
approved the continued use of these driveway openings, as explained in detail on pp. 11-12 of the PB Decision.   
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See Memorandum of Town Counsel to Planning Board, December 16, 2022, p. 3 (incorporated by 
reference into PB Decision at p. 8) (attached as Exhibit E).  

Equally implausible is appellant’s argument that the Planning Board “failed to consider whether 
to condition its approval – and if so, how – to protect the abutters, the neighborhood, and the 
environment, as the Zoning Bylaw allows.”  Notice of Appeal, p.3.  The PB Decision addresses these 
topics at length in Section 5.3 (Impact on Abutters), Section 5.4 (Stormwater), and Section 5.5 (Traffic 
and Congestion) and documents the changes to the Project voluntarily adopted by BHS during the 
proceeding to accommodate abutter concerns, including to “reorient the parking to increase the 
distance between the abutters and a fence that is in front of parked cars,” to reorient and relocate the 
Maintenance Facility building to increase the distance between the building and the immediately 
abutting property,” and “to drop a proposal for small outdoor gas and diesel tanks (with the diesel tank 
being located indoors instead).”  PB Decision, p.15.  The Planning Board concluded: 

Finally, with the changes from the original design, no one has suggested any step or 
adjustment that could further reduce impact on abutters, other than by materially 
reducing the scope of the Project.  As noted above, the closest abutters are not 
requesting that and making that demand would violate the Dover amendment and the 
ZBL. 

PB Decision, p. 16.  The appellants cannot plausibly claim that the Planning Board failed to consider 
impacts to abutters when reaching its decision, as any reasonable reading of the PB Decision 
demonstrates the Board’s evaluation of such impacts.  The PB Decision, over more than twenty pages, 
covered in detail the nature of the Project, the concerns expressed by the public, the modifications 
made by BHS in response to those concerns, and conditions imposed.  Indeed, the Planning Board 
found that there were no other reasonable conditions offered for consideration:   

Perhaps more important, no one has ever suggested a reasonable condition that the 
School declined to voluntarily accept.  The only suggestions left on the table involved 
materially altering the scope of the Project, e.g., by materially reducing the amount of the 
proposed parking or by studying safety issues on Belmont public ways that the School 
neither owns nor controls (and which the Project improves by reducing congestion).  
These are not “reasonable conditions” to approving a proposed project, nor were they 
offered as such.  The suggestions were for denial of a project that nevertheless meets 
“all of the requirements of these By-Laws,” and would be contrary to the Dover 
Amendment and to the ZBL [Section 7.3.3]. 

PB Decision, p. 11.  The two members voting “no” were asked whether they would like to issue a 
dissenting opinion, which presumably would afford them the opportunity to explain their votes based on 
the extensive record before the Planning Board.  They declined to do so. See PB Decision, p.2. 

**************************** 

For the foregoing reasons, the Request for Enforcement and the Notice of Appeal should be 
rejected with prejudice.  Appellants have mis-characterized the PB Decision and advanced arguments 
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that are contradicted by the law.  Their submission appears to be a thinly veiled attempt to return the 
matter to a reconstituted Planning Board, as underscored by their requested relief which, rather than 
allowing the Board of Appeals to decide the matter as required under Zoning Bylaw, §7.3.3(f), calls for 
a remand to the Planning Board to have a second bite at the apple.  BHS’ Design and Site Plan Review 
application was reviewed by the Planning Board over many months with the advice of Town Counsel 
and technical experts retained by the Planning Board itself.  The Planning Board issued a 
comprehensive twenty-page decision approving the Project, and appellants offer no sound basis to 
disturb it. 

Respectfully submitted, 
 
/s/ Robert H. Fitzgerald 

Robert H. Fitzgerald 
 

 

RHF 
 



EXHIBIT A 

PLANNING BOARD DECISION 

 

  















































EXHIBIT B 

PERMITS ISSUED ON JUNE 8, 2023 

 

  



OFFICE OF COMMUNITY DEVELOPMENT 

 

TOWN OF BELMONT 
Belmont, Massachusetts 02478 

 

PERMIT to Install 

Sanitary Sewer 

__________________________________________________ 
 

 

 

A review of the Sanitary Sewer Permit application has been completed for: 

 

 Applicant:  Belmont Hill School 

350 Prospect Street 

Belmont MA 02478 

 

Contractor:  F.E. French Construction 

Phone:  617-484-3000 

 

The proposed Sanitary Sewer is in conformance with the Town of Belmont Regulations 

and Specifications and said applicant has been granted permission to install the Sanitary 

Sewer at the following location: 

  

 Address: 283 Prospect Street 

 Issue Date:  June 8, 2023 

 Approved Total Volume:  GPD 

  

The Office of Community Development MUST be called 24 hours in advance of the 

beginning of work. Inspections are MANDATORY and can be scheduled by calling  

617-993-2665 

          

         Glenn R. Clancy, P.E. 

Director 
This permit is also your receipt. Total paid in full = $100.00 
 



OFFICE OF COMMUNITY DEVELOPMENT 

 

TOWN OF BELMONT 
Belmont, Massachusetts 02478 

 

PERMIT to Install 

Storm Drain 

__________________________________________________ 
 

 

 

A review of the Storm Drain Permit application has been completed for: 

 

 Applicant:  Belmont Hill School 

350 Prospect Street 

Belmont MA 02478 

 

Contractor:  F.E. French Construction 

Phone:  617-484-3000 

 

The proposed Storm Drain is in conformance with the Town of Belmont Regulations 

and Specifications and said applicant has been granted permission to install the Storm 

Drain at the following location: 

  

 Address: 20 Park Avenue 

 Issue Date:  June 8, 2023 

 Approved Total Volume:  GPD 

  

The Office of Community Development MUST be called 24 hours in advance of the 

beginning of work. Inspections are MANDATORY and can be scheduled by calling  

617-993-2665 

          

         Glenn R. Clancy, P.E. 

Director 
This permit is also your receipt. Total paid in full = $100.00 
 



EXHIBIT C 

JUNE 26 CORRESPONDENCE 

 

  



 

C. Dylan Sanders 

155 Federal Street, Suite 1600 

Boston, MA 02110 

  (617) 419-2311 

DSanders@bdlaw.com 

 

 
 

Austin, TX     Baltimore, MD     Boston, MA 
New York, NY     San Francisco, CA     Seattle, WA     Washington, DC 

 

 June 26, 2023 

 
 

Ms. Ellen O’Brien Cushman 
Town Clerk 
Town of Belmont 
455 Concord Avenue 
Belmont, MA  02487 
 

Mr. Glen R. Clancy, P.E., 
Director of the Office of Community 

Development 
Town of Belmont 
19 Moore Street 
Belmont, MA 02487 
 

 
 

Re: Notice of Appeal (Zoning Bylaw § 7.3.3(f); G.L. c. 40A, §§ 8, 15); 
Request for Enforcement (G.L. c. 40A, §7); 
April 19, 2023 Design and Site Plan Review Opinion (Planning Board 23-04); 

 Belmont Hill School, Inc. 

Dear Ms. Cushman and Mr. Clancy: 

This firm and I represent the residents of the Town of Belmont named on the attached 
list. 

Pursuant to Section 7.3.3(f) of the Zoning Bylaw of the Town of Belmont, and Gen. L. 
c. 40A, §§ 8 and 15, these residents are hereby appealing the April 19, 2023 Design and Site Plan 
Review Opinion and Decision (“BHS Site Plan Review Decision”), in Planning Board 
application 23-04, for a multi-phased project proposed by Belmont Hill School, Inc. (“BHS”). 
This appeal is made in connection with appealing the decision by the Office of Community 
Development, on or about June 8, 2023, to issue permits in connection with the BHS project that 
was the subject of the BHS Site Plan Review Decision. For the same reasons discussed below, 
these residents also request that the Office of Community Development enforce the Town’s 
Zoning Bylaw, pursuant to G.L. c. 40A, § 7, by revoking and annulling any permits issued to 
BHS following the BHS Site Plan Review Decision and withholding any further permits pending 
further action by the Zoning Board of Appeals and Planning Board. 

The Planning Board’s approval as reflected in the BHS Site Plan Review Decision was a 
prerequisite to the right of the BHS project to receive the June 8, 2023 permits from the Office of 
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Town of Belmont 
June 26, 2023 
Page 2 

Community Development (or any other permits from OCD), and thus that decision may be 
appealed in connection with the issuance of such permits. Section 7.3.3(f) of the Zoning Bylaw 
provides that “any appeal” of a decision on a Design and Site Plan Review application “may be 
filed with [sic] Zoning Board of Appeals in conjunction with an appeal from the denial or grant 
of a Building Permit for the subject site.” Decisions by the Massachusetts Supreme Judicial 
Court and Appeals Court confirm that a right of appeal of site plan review decisions to the 
Zoning Board of Appeals, for projects not requiring a special permit, may be exercised in 
connection under with an appeal under G.L. c. 40A, §§ 8 and 15 of a permit that has been issued 
in connection with the project that is the subject of the site plan review decision. See St. Botolph 
Citizens Comm., Inc. v. Boston Redev. Authy., 429 Mass. 1, 9 (1999); Dufault v. Millennium 
Power Partners, L.P., 49 Mass.App.Ct. 137, 142 (2000); Cumberland Farms, Inc. v. Planning 
Bd. of Bourne, 56 Mass.App.Ct. 605, 608–610 (2002).1 

The grounds of the appeal are as follows: The BHS Site Plan Review Decision was 
premised on a misapplication of ¶ 2 of G.L. c. 40A, § 3, the so-called “Dover Amendment,” to 
the proposed project, and a misinterpretation of the Planning Board’s authority under the Dover 
Amendment to reasonably regulate and condition its approval of the proposed project. Under the 
Planning Board’s misinterpretation of the Dover Amendment, the Planning Board understood 
that the Dover Amendment precluded the board in approving the project from nevertheless 
applying conditions to the project where such conditions did not reflect regulations expressly set 
forth in the Zoning Bylaw. Under the Planning Board’s interpretation of the Dover Amendment 
as it applied to the proposed BHS project, the Planning Board erroneously believed it was 
permitted only to apply regulations that were expressly set forth in the Zoning Bylaw. As the 
misunderstanding was succinctly illustrated on Page 9 in the BHS Site Plan Review Decision, 
the Planning Board believed it could only enforce “‘reasonable restrictions’ of the ZBL” 
(emphasis in the original), meaning the Planning Board understood that it could not condition the 
Planning Board’s approval of the BHS project on conditions if such requirements were not 
expressly set forth in the Zoning Bylaw. (This misunderstanding also manifested itself in 
numerous statements made by Planning Board members at the public hearing stating to the 
public, in effect, that the board’s hands were “tied” by the Dover Amendment such that the board 

 
1 We recognize that the permits issued on June 8, 2023 by OCD were not building permits per se. 
However, G.L. c. 40A, §§ 8 and 15 provide a right of appeal to the Zoning Board of Appeals for any 
person aggrieved by any action of a zoning enforcement officer, not only the issuance of a building 
permit. Moreover, this appeal also is a request for enforcement of the Town’s Zoning Bylaw under 
c. 40A, § 7 on the grounds that the BHS project lacks the required valid Design and Site Plan Review 
opinion and approval from the Planning Board. 
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was not permitted to place conditions on its approvals if such requirements were not express 
requirements of the Zoning Bylaw.)  

This interpretation of the Dover Amendment, respectfully, was error on the part of the 
Planning Board. The Dover Amendment permits municipalities to apply reasonable regulations 
and conditions to a project that is nonetheless protected by the Dover Amendment through site 
plan review, so long as such reasonable regulations and conditions do not discriminate against a 
protected use or nullify the protected use. Indeed, every project that undergoes site plan review 
under Belmont’s Zoning Bylaw is, by definition, a project allowed as of right. Nevertheless, such 
projects can be subjected to reasonable conditions. And nothing in the Dover Amendment itself, 
or the caselaw interpreting the statute, precluded the Planning Board from conditioning its 
approval on conditions not expressly set forth in the Zoning Bylaw, so long as such conditions 
were reasonable and did not nullify the protected educational use. The Dover Amendment 
protects the proposed educational use, and under both the Zoning Bylaw and the Dover 
Amendment the Planning Board was not free to deny an application for a protected use; but the 
Planning Board was always permitted to require the project to meet reasonable, non-
discriminatory conditions protective of legitimate municipal interests that did not nullify the 
protected use. The Planning Board’s misunderstanding that it could not so condition its approval 
fatally infected its consideration throughout its review, and its ultimate decision. 

Under the Zoning Bylaw, the purpose of the Design and Site Plan review includes the 
following:  

7.3.1(b):  to insure that the development which is subject to this review is 
planned and designed to minimize impacts on its abutters, the 
neighborhood, and the environment; [and] 

7.3.1(c):  to provide an orderly review procedure where site plans of 
proposed projects can be approved with reasonable conditions which will 
further the purposes of these By-laws. 

 However, under the Planning Board’s misapplication of the Dover Amendment to 
the application, the board believed that it could not condition the project so as to 
minimize adverse impacts “on its abutters, the neighborhood, and the environment,” and 
to otherwise further the purposes of the Zoning Bylaw. Accordingly, the Planning Board 
failed to consider whether to condition its approval – and if so, how – to protect the 
abutters, the neighborhood, and the environment, as the Zoning Bylaw requires to board 
to do. 
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For these reasons, the residents named below appeal to the Zoning Board of Appeals and 
respectfully ask that the Zoning Board of Appeals: 

(1) schedule a public hearing on this appeal in accordance with G.L. c. 40A, § 15; 

(2) revoke the permits issued the Office of Community Development on June 8, 2023 
for the BHS project, 

(3) revoke any other permits issued by the Office of Community Development for the 
BHS project;  

(4) void or otherwise overturn the April 19, 2023 Decision of the Planning Board on 
Design and Site Plan Review Opinion; and  

(5) remand the application of the Belmont Hill School for Site Plan Review to the 
Planning Board for further review proceedings and consideration under the 
correct application of the Dover Amendment and the Zoning Bylaw, including 
whether further reasonable conditions to the Planning Board’s approval on design 
and site plan review of the BHS proposed development are necessary to insure 
“that the development . . . is planned and designed to minimize impacts on its 
abutters, the neighborhood and the environment,” as required by § 7.3.1(b) of the 
Zoning Bylaw.  

 For these same reasons, these residents ask that OCD enforce the Zoning Bylaw by 
revoking the permits issued for the BHS project and withholding all other permits for the BHS 
project pending further proceedings by the Zoning Board of Appeals and Planning Board. 

Thank you for your attention to this matter. 

Sincerely yours, 

/s/ Dylan Sanders 
Dylan Sanders 
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cc: Zoning Board of Appeals, Town of Belmont, MA 
Planning Board, Town of Belmont, MA 

 
 
 
  



 
Ms. Ellen O’Brien Cushman 
Mr. Glen R. Clancy, P.E. 
Town of Belmont 
June 26, 2023 
Page 6 

Appealing Residents 
 
Raif Geha 248 Rutledge Rd, Belmont 
Orietta Geha 248 Rutledge Rd, Belmont 
Christian Liles 216 Rutledge Rd, Belmont 
Dagmar Liles 216 Rutledge Rd, Belmont 
Melissa Liska 208 Rutledge Rd, Belmont 
Matthew Schwartz 200 Rutledge Rd, Belmont 
Carolyn Gillette 200 Rutledge Rd, Belmont 
William Bihrle 178 Rutledge Rd, Belmont 
Mary Bihrle 178 Rutledge Rd, Belmont 
Brian Palmer 210 Clifton St, Belmont 
Lisa Palmer 210 Clifton St, Belmont 
Ann Roe 269 Prospect St, Belmont 
Barry Lubarsky 257 Rutledge Rd, Belmont 
Amy Grossman 249 Rutledge Rd, Belmont 
Mark Grossman 249 Rutledge Rd, Belmont 
Lois Pines 175 Rutledge Rd, Belmont 
Barsam Joyce 170 Rutledge Rd, Belmont 
Barsam Paul 170 Rutledge Rd, Belmont 
Ellen Harris 162 Rutledge Rd, Belmont 
Matthias Mokros 162 Rutledge Rd, Belmont 
Fred Heller 154 Rutledge Rd, Belmont 
Glenn Morgan 144 Rutledge Rd, Belmont 
Sandy Fleming 144 Rutledge Rd, Belmont 
Hillary Berkman 141 Rutledge Rd, Belmont 
Wendelyn Kistler 97 Rutledge Rd, Belmont 
Philip Kistler 97 Rutledge Rd, Belmont 
Scott Miller 200 Clifton St, Belmont 
Nancy Almquist 121 Clifton St, Belmont 
Eric Almquist 121 Clifton St, Belmont 
James Dow 95 Clifton St, Belmont 
Jacquie Dow 95 Clifton St, Belmont 
Peter Burke 216 Prospect St, Belmont 
Rosemary Burke 216 Prospect St, Belmont 
Bob Orfaly 225 Prospect St, Belmont 
Sylvia Orfaly 225 Prospect St, Belmont 
Michael Moskowitz 257 Prospect St, Belmont 
Mary Moskowitz 257 Prospect St, Belmont 
Carolyn Schwartz 46 Prospect St, Belmont 
Michael Schwartz 46 Prospect St, Belmont 
Rebecca Schwartz 46 Prospect St, Belmont 

Marcia Sugrue 15 Village Hill Rd, Belmont 
David Lesnit 15 Village Hill Rd, Belmont 
Margaret Barsam 83 Village Hill Rd, Belmont 
Deran Muckjian 108 Village Hill Rd, Belmont 
Cynthia Muckjian 108 Village Hill Rd, Belmont 
Jane Lappin 37 Amherst Rd, Belmont 
Frederique Rigoulot 80 Woodfall Rd, Belmont 
Vincent Rigoulot 80 Woodfall Rd, Belmont 
Courtney Sturgeon 409 Common St, Belmont 
Chloe Sturgeon 409 Common St, Belmont 
Jean Devine 52 Raleigh Rd, Belmont 
Phil Chisholm 52 Raleigh Rd, Belmont 
Elaine Dimopoulos 51 Oakmont Ln, Belmont 
Samuel Rubin 168 Claflin St, Belmont 
Linda Levin-Scherz 75 Woodbine Rd, Belmont 
Jeff Levin-Scherz 75 Woodbine Rd, Belmont 
Suhgenie Kim 26 Prentiss Lane, Belmont 
Janet Liddell 83 Leicester Rd, Belmont 
Bruce Liddell 83 Leicester Rd, Belmont 
Carolyn Bishop 7 Orchard St, Belmont 
Walter Bishop 7 Orchard St, Belmont 
Vanessa DiMauro 92 Richmond Rd, Belmont 
Andrew Schiermeier 90 Fletcher Rd, Belmont 
Benoit Schiermeier, 90 Fletcher Rd, Belmont 
Marie-Cecile Ganne 90 Fletcher Rd, Belmont 
Sarah Wang 273 Orchard St, Belmont 
Allison Lenk 145 Sherman St, Belmont 
William Anderson 76 Stony Brook Rd, Belmont 
Katherine A Anderson 76 Stony Brook Rd, 
Belmont 
Pam Moore 47 Fletcher Rd. Belmont 
Lucy Brown 35 Ross Rd, Belmont 
Summer Brown 35 Ross Rd, Belmont 
Judith McSwain 35 Ross Rd, Belmont 
Constantine Chinoporos 25 Crestview Rd, 
Belmont 
Alix Pollack 15 Dean St, Belmont 
Brian Iler 482 School Street, Belmont 
Russell Mann 68 Wellesley Rd, Belmont 
Diane Toomey 46 Flett Rd, Belmont 
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Cabell Eames 26 Lewis Rd, Belmont 
Curtis Eames 26 Lewis Rd, Belmont 
Chris Doyle 15 Cedar Rd, Belmont 
David Brams 15 Cedar Rd, Belmont 
Shealagh Brams 15 Cedar Rd, Belmont 
Craig White 25 Lewis Rd, Belmont 
Laura Duncan 699 Concord Ave, Belmont 
Peter Lappin Griffiths 39 Amherst Rd, Belmont 
Joseph Baldwin 24 Ross Rd, Belmont 
Jennifer Baldwin 24 Rodd Rd, Belmont 
Annette Hannon 74 Village Hill Rd, Belmont 
Frank Hannon 74 Village Hill Rd, Belmont 

Portia Thompson 11 Beatrice Cir, Belmont 
Barbara Chinoporos 25 Crestview Rd, Belmont 
Anne DIGiovanni 29 Woodbine Rd, Belmont 
Jim Sullivan 32 Richmond Rd, Belmont 
Lisa Johansen 32 Richmond Rd, Belmont 
Emily Sullivan 32 Richmond Rd, Belmont 
Grace Sullivan 32 Richmond Rd, Belmont 
Allison Martin 1 Hillcrest Terr., Belmont 
Juliet Jenkins 76 Lorimer Rd, Belmont 
Judith Feinleib 87 Oakley Rd, Belmont 
Lisa Oteri 31 Waverley Terrace, Belmont 
Ralph Jones 56 Summit Rd, Belmont 
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EXHIBIT D 

INSPECTOR’S RESPONSE 

  







EXHIBIT E 

MEMORANDUM OF TOWN COUNSEL 

(INCORPORATED INTO PLANNING BOARD DECISION) 
















