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January 19, 2021 
 
BY ELECTRONIC MAIL ONLY 
 
Belmont Zoning Board of Appeals 
Belmont Town Hall 
455 Concord Avenue 
Belmont, MA 02478 
 
Re: Application for Comprehensive Permit – 91 Beatrice Circle, Belmont 
 

BUILD WISE BELMONT POSITION STATEMENT 
IN REBUTTAL TO ATTORNEY HALL’S ANALYSIS 

 
Dear Members of the Board: 
 
 On January 13, 2021, a group of neighbors organized under the name Build Wise Belmont 
(“BWB”) submitted a Position Statement articulating the grounds for the Zoning Board to invoke the 
“general land area minimum” (“GLAM”) safe harbor under Chapter 40B in response to the Project.  
Attached to the Position Statement was an Excel spreadsheet containing the calculations that 
supported the position that subsidized housing exists on sites comprising 1.5% of more of the 
developable land area in Belmont. Section 20 of Chapter 40B states that where a municipality surpasses 
this GLAM threshold, any decision made a board of appeals on a comprehensive permit application 
will be deemed “consistent with local needs” and upheld as a matter of law. 
 

In the Position Statement, BWB acknowledged that the state Department of Housing and 
Community Development (“DHCD”) has guidelines to enforce the GLAM provision of the statute 
and its counterpart in the Chapter 40B regulations, and that these Guidelines restrict a town’s tallying 
of the numerator and denominator in this calculation in several material ways.  BWB further explained 
that certain provisions of the GLAM Guidelines are susceptible to legal challenge, where they seem 
to limit a town’s ability to achieve this safe harbor in ways that are inconsistent with the primary source 
of law, the statute.  Regardless, our calculations made within the dubious framework of the GLAM 
Guidelines established that the Town had a good faith argument to at least invoke the safe harbor 
before next week’s deadline set by DHCD in its Chapter 40B regulations.   
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Yesterday afternoon BWB received an 8-page opinion letter from Town Counsel George Hall, 
disagreeing with BWB’s GLAM conclusion and challenging several assumptions made in BWB’s Excel 
spreadsheet.  Attorney Hall is relying on adjustments to BWB’s figures made by the Town’s 
Community Development department. BWB has reviewed each of the issues Attorney Hall has raised, 
and BWB respectfully disagree with his position.   
 

I. NUMERATOR REBUTTALS 
 
A. All 13.2 Acres of the Royal Belmont Project Should Count 
 
First, Attorney Hall’s position as to how much acreage could be assigned to the Royal Belmont 

apartment project off of Acorn Park Drive aligns with the comprehensive permit applicant, 91 
Beatrice Circle, LLC (the “Applicant”). He states on page 4 of his letter that the eligible area to be 
counted under the GLAM Guidelines, in consideration of the “directly associated” provisions, is only 
“6.5 – 7.2 acres, not the 13+ acres used by BWB.” Attorney Hall’s reasoning is that “portions of the 
site consist of wetlands and wooded areas that are not actively maintained for the use of benefit of 
residents of the development,” and therefore must be excluded from the numerator. With respect to 
both, the analyses by Attorney Hall and the Applicant are incorrect. 

 
The Royal Belmont, formerly known as the “Belmont Uplands” project, was permitted under 

Chapter 40B by the ZBA in 2007. A copy of the ZBA’s comprehensive permit is attached as Exhibit 
A for your reference. As the ZBA observed in its decision, the Belmont Uplands site was originally 
re-zoned for commercial use in 2002 at the request of the 40B developer, and as part of that re-zoning, 
the developer had agreed to restrict a significant amount of land “to mitigate the expected 
consequences of development of the Property.” The ZBA approved the comprehensive permit in 
2007 on the express condition that the open space on the project site be permanently restricted, but 
perpetually maintained in accordance with an Open Space Maintenance Plan that was prepared by the 
developer.   

 
The Open Space Maintenance Plan, which is attached as Exhibit B, requires the property 

owner to perform regular maintenance on all of the 7.91 acres of open space (some of which is in 
Cambridge), which include (1) evaluation and control of invasive species, (2) installation and 
maintenance of various habitat enhancements, (3) forest management per Massachusetts Forestry Best 
Management Practices Manual, and (4) trash collection and periodic clean-up – the site collects litter 
being one of the few undeveloped areas adjacent to Route 2 and other densely developed urban 
property.  

 
Contrary to Attorney Hall’s opinion, the GLAM Guidelines do not mandate the 

exclusion of the Royal Belmont’s open space from the numerator, and in fact the Guidelines, 
in the definition of “directly associated area,” specifically contemplate that “actively 
maintained wooded and vegetated areas” associated with a project would be included in the 
eligible land area. Attorney Hall did not explain in his opinion why the Royal Belmont open space, 
which must be actively maintained as a requirement of a permit issued by this Board, cannot be 
counted in the numerator. BWB strongly asserts that this open space is a directly associated area and 
should be counted in the numerator. 
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B. 59 Pearson Road Should be Included in the Numerator 
 
Attorney Hall believes that the .71-acre lot at 59 Pearson Road should be excluded from the 

numerator. This lot apparently contains the office for the Belmont Housing Authority, and is part of 
the Housing Authority’s Belmont Village complex containing 100 affordable housing units.  The 
Belmont Village complex appears on the Town’s assessor’s database as 50 separate land parcels, but 
it is, functionally, one large development. Notably, DHCD’s Subsidized Housing Inventory (Exhibit 
C attached), lists Belmont Village as one project, with an address of 59 Pearson Road.  It is therefore 
confusing why the Town is taking the position that the lot with an address of 59 Pearson Road is not 
properly included. Common areas and community facilities that are components of affordable housing 
projects are expressly included within the definition of “directly associated area” under the GLAM 
Guidelines. Excluding this land from the numerator is simply unjustified and inconsistent with 
the GLAM Guidelines. 

 
C. The Group Home Acreage From Belmont GIS Should be Counted in Full 
 
All of the land area statistics used in the Excel spreadsheet developed by Max Colice come 

from the state’s or town’s Geographic Information System sources, as required by the GLAM 
Guidelines. The Guidelines require towns to submit their supporting documentation to DHCD in a 
GIS format, not assessor’s maps. For the group home units on the Town’s SHI, the acreage (1.479 
ac) was determined through Belmont’s GIS system, not from the assessment records. Yet, the 
Community Development (“CD”) department apparently tallies the land area of the group homes 
using assessment records, to come up with 1.38 acres. Curiously, The CD department identified 8 
separate properties, while we identified 7. Regardless, the Town must not use assessment records 
where the Guidelines call for GIS records, and the Town must not shortchange itself.   

 
II. DENOMINATOR REBUTTALS 

 
A. Total Land Area, Public Rights of Way, and Water Bodies 

 
Similar to I(C) above, the Town and CD have erroneously utilized the Belmont assessor’s  

database to calculate Total Land Area, Public Properties, Public Rights of Way (“ROW”), and Water 
Bodies – and in so doing, they have shortchanged the Public ROW by almost 60 acres. This is 
erroneous. 
 
 BWB, on the other hand, has utilized the Massachusetts Department of Transportation 
(“MassDOT”) GIS database, which the Guidelines mandate must be used. BWB respectfully 
submits that the Town and CD must use the MassDOT GIS data, which is more accurate and 
is in conformity with the Guidelines. 
 

B. McLean Hospital 
 

The Town and CD included two subdistricts from the McLean Hospital Property (totaling  
over 57 acres) in their denominator. BWB respectfully asserts that this is done in error. 
 
 BWB excluded these two subdistricts in its denominator because these subdistricts are not 
zoned for commercial, industrial, or residential use. In his Memorandum, Town Counsel points out 
that, apparently, there is no case law indicating that non-profit research and development or a non-
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profit psychiatric teaching hospital would not be treated as a commercial use. However, BWB is not 
aware of any HAC guidance indicating that these uses could be considered commercial. Furthermore, 
BWB’s reading of the Town’s zoning bylaws indicates that any commercial, industrial, or residential 
use of these subdistricts would require a variance. Therefore, a more reasonable interpretation is 
that the 57 acres on the McLean Hospital should be excluded from the denominator. 
 

C. Private Land Subject to Conservation Restrictions 
 
Town Counsel points out that excluding privately owned land that is subject to statutory  

conservation restrictions would be “an aggressive interpretation of the regulations.” BWB respectfully 
disagrees. The regulations do not address privately owned land that is subject to statutory conservation 
restrictions. The technical instructions to the Guidelines, which do not have the force of law, address 
this point. As Town Counsel points out, the HAC has rejected similar arguments in the recent 
Arlington and Braintree decisions. But these decisions are not final decisions—they have not been 
adjudicated by any court yet. And state law prohibits development of this area, regardless of local 
zoning bylaws. 
 
 BWB respectfully asserts that the Town should strive to exclude privately-owned 
Conservation Restriction land - aggressively – until a Court of law determines conclusively 
that it should not be excluded. 
  
 In closing, Town Counsel suggests that the financial cost to the Town could be great by 
invoking Safe Harbor and enduring resultant litigation. BWB would advise the Town not to be penny-
wise and pound foolish. It is just as likely that the legal fees the Town may incur will be dwarfed by 
other costs to the Town resulting from this project, such as upgrading the water and sewer lines to 
the project, trash and recycling, and others. 
 
 
      Respectfully submitted, 
 
 

/s/ Build Wise Belmont 
        
       
 
 
CC:  Selectman Roy Epstein 

Selectman Thomas Caputo 
Selectman Adam Dash 
Belmont Town Hall, 2nd Floor 
455 Concord Avenue 
Belmont, Massachusetts 02478 

 
Mr. Ara Yogurtian 
Chairman, Town of Belmont Zoning Board of Appeals 
Homer Municipal Building, 2nd Floor 
Belmont, MA 02478 
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EXHIBIT C 
 



DEPARTMENT OF HOUSING AND COMMUNITY DEVELOPMENT CH40B SUBSIDIZED HOUSING INVENTORY

Total SHI 

Units

Affordability 

ExpiresProject Name Address Type

Built w/ 

Comp. 

Permit?

Subsidizing 

Agency

Belmont
DHCD 

ID #

DHCDBelmont Village 59 Pearson Road 100 NoPerpRental278

DHCDSherman Gardens 131 Sycamore St. 80 NoPerpRental279

DHCDWaverly Oaks Apartments 637 Trapelo Rd. 74 NoPerpRental280

DHCDn/a 104 Clark Ln 8 NoPerpRental281

DDSDDS Group Homes Confidential 43 NoN/ARental4209

HUDB Street B Street 1 NOperp*Ownership8460

HUDB Street B Street 1 NOperp*Ownership8461

HUD

HUDB Street B Street 1 NOperp*Ownership8462

DMHDMH Group Homes Confidential 12 N/ARental9080

DHCDWaverly Woods Apartments 2-12 Olmstead Drive 40 NO2106*Rental9410

DHCDOakley Neighborhood Belmont St, Lawndale St and Oakley Rd 3 NOPerpOwnership9760

MassHousingThe Residences at Acorn Park One Acorn Park Drive 298 YESPerpRental9945

Belmont 10,117Totals

6.53%Percent Subsidized  

661 Census 2010 Year Round Housing Units

Belmont

Page 1 of 1

This data is derived from information provided to the Department of Housing and Community Development (DHCD) by individual communities and is subject to change as new information is obtained 
and use restrictions expire.

12/21/2020
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