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	To:
	Belmont Zoning Board of Appeals

	From:
	Rita Butzer Carpenter, Doug Koplow, David Alper, Pam Alper, Mark Clark and Susan Clark 

	Date:
	6/25/2014

	Re:
	Starbucks relocation Application:  checklist of items needed for evaluation and request that ZBA moves the agenda item to the next meeting in advance if materials not properly submitted

	
	


I.  General Request

For the two previous meetings of the Zoning Board of Appeals (May 19 and June 16), Smith Legacy Partners has come woefully unprepared.  Each time, 40 to 60 residents have taken the time to attend the ZBA meeting, and the Board itself had to spend their valuable time, in spite of the lack of preparedness of the Applicant.  The second meeting was particularly egregious, as the Applicant did not even come prepared with specific items requested of them by the ZBA at the first meeting.  

Any interpretation of this situation would conclude that it is inconvenient and disrespectful of the time of residents and ZBA members.  A cynical interpretation would view the lapses as strategic:  a way to encourage attrition of public opponents by continuing to drag issues out to multiple hearings, and over the summer months when many residents are away.

Our request to the ZBA is that the materials submitted by the Applicant by your June 30th deadline be reviewed for completeness and accuracy within a day or two of receipt.  If material gaps remain, the issue should be removed from the agenda of your July 9th meeting and added to the subsequent meeting.  We also request that the Town post these materials to the Town website within a day of receiving them from the Applicant (whether the materials are complete or not). This will maximize the time for residents to vet the information as well.  Posting of documents to the webpage covering this application has been quite slow (for example, residents had to wait 8 days to access the materials that were distributed at the last ZBA hearing).

Finally, we thought it important to summarize the key inputs needed prior to the next meeting as a way to jointly ensure that these inputs are actually provided.  Most of these were requested by the ZBA of the Applicant; a few are items we need in order to evaluate the proposal more effectively.  Given the Applicant’s inadequate response at the last meeting, we believe it would be helpful to forward a specific list of expectations to him as well.  
II.  Items for which the ZBA requested written confirmation directly from Starbucks

1)  Authority for Chris Starr to appear on their behalf.  That Starbucks has authorized Smith Legacy Partners, and specifically Attorney Pucillo, to represent their case before the Belmont ZBA. Alternatively, one of the participants at the hearing suggested that Starbucks produce someone at the next hearing who can answer questions and bind Starbucks to the answers.

2)  Evidence of temporary nature of the move.  That Starbucks plans to relocate temporarily to another location; will move back to Cushing Square, inside a Cushing Village property as soon as is feasible; and understands that the Town may issue a time-limited permit reflecting this.

3)  Scaled down delivery more compatible with LB III.  That Starbucks will acquiesce to delivery via small truck or van rather than semi-trailer; and that such deliveries will occur only during operating hours.

4)  Employee parking.  That Starbucks will require their employees to arrive via public transportation, or to park in spaces obtained for employee parking by the landlord, as the Applicant has represented.

5)  Operating hours.  What their requested operating hours are.  


III.  Items for which the ZBA requested written data from Smith Legacy Partners

1)  Proof of VFW parking.  Copy of lease agreement with the owner of the VFW lot for parking.

2)  Parking demand study.  Data on parking demand at current Starbucks with information on their sampling methodology.  (In the view of the neighbors, this request is unlikely to be as useful as we hope since there is a strong incentive for the Applicant to structure the study to his advantage; no Town review of the sample plan; and we are already seeing traffic levels down due to summer vacation.  For Cushing Village, for example, baseline noise measurements are required, but the Town has a noise expert who must review and approve Starr’s sampling plan if he wants the data to be accepted.  The neighbors will also continue to monitor traffic flow as we can; and more objective backup data such as number of transactions by day or peak hour may be available from Starbucks.)

3)  Final plan for parking spaces at bus turnaround. Copy of agreement with Town for conversion of the bus turnaround to parking spaces, and how those spaces are to be allocated between parking requirements for Starbucks at 6-8 Trapelo and the replacement spots for the municipal lot that the Applicant is also required to provide during Cushing Village construction. 

4)  Parking enforcement.  An enforcement policy to be implemented by Starbucks to ensure that only Starbucks customers use the parking spaces created at the bus turnaround.


IV.  Input data Town is checking into itself

1)  Property rights and options at turnaround.  Ownership and leasing process (should it be pursued) for the bus turnaround.  (We assume that should the Town grant temporary parking rights at the turnaround that such rights would be granted for a fixed amount of time, and that the Applicant would be required to post a financial bond sufficient to repair any damage and restore the turnaround to green space should the Applicant fail to do so himself.)

2)  Interactions with Trapelo rebuild schedules.  Interactions with Trapelo Road/Belmont Street corridor reconstruction, and specifically, loss of parking availability on Trapelo Road during this time.

3)  Property rights and options, VFW lot.  Ownership and leasing rights for the VFW parking lot.

4)  Safety review. Discussion with police regarding increased jaywalking on Trapelo Road and possible need for additional lights or crosswalks.   Discussion also on the expectation, and their willingness, for increased enforcement of timed parking requirements on affected streets (primarily Trapelo, Oak, and Pine).


V.  Input data neighbors need verified in writing

This matter requires a real-world appraisal of the actual parking and traffic requirements of a Starbucks.  That assessment need take into account the large amount of convenient and "live" parking demanded by the customers of a restaurant like Starbucks.  The purpose of LB III and the special permit process is to protect the neighborhood from the disruption attendant upon a restaurant.  See bylaw sections 1.5.2, 7.4.3a)3, 7.4.3b)2 and 7.4.3d).  The ZBA recognized this when it called for a report on the parking (that should be going on now).  Even though the special permit process goes beyond the parking requirements of a permitted use, anyone seeking a special use permit must also show that he can meet the technical parking requirements of the bylaws as well (see bylaw sections 7.4.3f) and 7.3.5).  In other words, a technical compliance with parking calculations is a required condition but not a sufficient condition.

Thus, it is appropriate to understand Mr. Wheeler's mathematics. The ZBA relies on Jeffrey Wheeler for interpretation of Town Bylaws related to this move.  Mr. Wheeler made a number of statements regarding parking requirements at the last meeting which are quite significant to this case.  These statements should be put in writing, along with Mr. Wheeler’s assumptions for reaching those conclusions.  We need to understand and verify the approach that he is using, and wish to address any discrepancies in advance of the next ZBA meeting so that this issue does not become a point of contention at the public meeting or in any subsequent appeal, should one be pursued.   This information should be provided at least 4 days in advance of the next meeting at which the Starbucks move will be discussed.  

1)  Mr. Wheeler’s presentation on how he is calculating parking need should include the following line items, along with any statutory references:

-Parking required for a restaurant of the size of Starbucks seating.

-Parking required for traffic associated with Starbucks takeout business.

-Baseline requirements under current uses for the Starr block, along with basis for calculations, that breaks out this value into the plot Starbucks will occupy and the rest of the property for which uses will not change.  The Applicant allowed spaces for basement usage in his deduction for grandfathering; however, since that space is not now used, this seems to be wrong.  If Mr. Wheeler now thinks that Peter Quinn was correct here (he seemed to disagree with him at the last meeting), we ask that he explain his reasoning.

-Credit allowable due to existing street parking along frontage.

2)  As noted above, mathematical compliance with bylaw parking requirements is not sufficient for granting a special permit. The zoning regulations (1.5.2) and the Special Permit Criteria (a.3) clearly state that non-conforming uses for which an Applicant seeks to expand non-conformity shall not further worsen impacts on the surrounding neighborhood, including traffic impacts.  Yet at the meeting, Mr. Wheeler seemed to be saying that only numerical parking targets were relevant in determining whether the relocated Starbucks met its requirements in order to be granted a permit.  

As the ZBA seems to be deferring to Mr. Wheeler in their interpretation of the Town Bylaw rules, we need a written statement from Mr. Wheeler as to his evaluation of this issue and the basis for his decision in Town Bylaws.  

We look forward to working jointly with you on this issue in order to reach a satisfactory conclusion.
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