MEMORANDUM OF AGREEMENT
May 28, 2002
This Agreement dated as of May 28, 2002, is entered into by and between the Town of Belmont, acting by and through its Board of Selectmen (“Belmont”) and AP Cambridge Partners II, LLC, a Delaware limited liability company (“O’Neill”).
Recitals
O’Neill has asked Belmont to rezone 12.9 acres (the “Property”) of a 15.6 acre parcel of land (the remaining 2.7 acres of such land is located in Cambridge) owned by AP Cambridge Partners II, LLC, by adopting a zoning by-law amendment in the form attached hereto as Attachment A.
Such rezoning would be based on the following conditions, each designed to mitigate the expected consequences of development of the Property:
A.
preservation of certain portions of the Property as open space, and assurance of public access thereto, through a Conservation Restriction and Easement and public access easement, including construction and maintenance of the onsite portion of the MDC trail system and public off-street surface parking;
B.
implementation and funding of the mitigation and restoration of wetlands and uplands in certain areas of the Property; 
C.
reimbursement of $10,000 of consultant costs incurred by Belmont, including any additional amounts as set forth in Section 3 hereof; 
D.
reimbursement of up to $10,000 for special counsel costs incurred by Belmont, including any additional amounts as set forth in Section 4 hereof;
E.
a one-time payment of $115,763 for the removal of Inflow/Infiltration from the Belmont municipal sanitary sewer system;
G.
donation of $472,000 for the sole use and purpose of planning, designing and/or building affordable housing or the acquisition or rehabilitation of existing housing stock as affordable housing within the Town of Belmont;
H.
stipulation of the revenue attributable to the continuing taxable status of the Property over a period of ninety-nine (99) years from the date of the execution of this Agreement ; and
I.
implementation and funding of the traffic improvements as specifically defined in the study entitled “Traffic Impact and Access Study, Proposed Belmont Office Or Laboratory Building – Belmont, Massachusetts” and any supplements thereto, prepared by Vanasse & Associates, Inc., dated March 2001 (the “Traffic Study”).
Agreement
Now, therefore, Belmont and O’Neill agree that, if, and only if, the proposed zoning by-law amendment is adopted at a Special Town Meeting in the form attached hereto as Attachment A, without modification which materially affects O’Neill’s rights as set forth herein, then Belmont and O’Neill shall each perform the actions as set forth herein; provided, however, that with respect to the actions described in Section 1, 2, 5 and 6 below  (a) if any application for design and site plan approval has been filed following date of such Special Town Meeting and a corresponding application for a building permit has been filed within sixty (60) days of the granting of design and site plan approval (all such applications having been filed in good faith as being in compliance with the applicable zoning, building code and other regulatory provisions in the reasonable judgment of the applicant), then Belmont and O’Neill shall each perform its respective obligation on the first business day after the issuance of the building permits applied for within such sixty (60) day period; or (b) if no such application for design and site plan approval has been filed within three (3) years following the date of such special Town Meeting or no such application for a building permit has been filed within the sixty day period described above, then Belmont and O’Neill shall each perform its obligations on the first business day after such three (3) year period or the subsequent sixty (60) day period, as the case may be, ends.
1. O’Neill will execute, acknowledge and record a Conservation Restriction and Easement in the form attached hereto as Attachment B.  The holder of the Conservation Restriction and Easement shall be the Belmont Conservation Commission with a right of assignment to the Metropolitan District Commission and/or such other holder as Belmont and O’Neill shall approve, such approval not to be unreasonably withheld by either party (the “Holder”).  Under the Conservation Restriction and Easement, the Grantor shall construct and maintain a trail across the Property to the abutting Alewife Reservation and will provide an easement, for use by the public, to pass and repass over such trail and will provide for public, off-street surface parking near the trail head for such trail on the Property.  O’Neill and the Holder will execute, acknowledge and submit the Conservation Restriction and Easement to the Massachusetts Executive Office of Environmental Affairs for approval and execution.
2. It is understood by and between Belmont and O’Neill that the Belmont Planning Board will require, in the event of and as a condition of site plan approval for the development of the Property, the restoration of the wetlands and uplands areas on the Property in accordance with a detailed work plan consistent with the restoration plan entitled “Open Space Maintenance Plan, Belmont Uplands Site, Acorn Park Drive and Frontage Road, Belmont” dated May 17, 2002, prepared by Epsilon Associates and attached hereto as Attachment C.  Furthermore, the Planning Board shall require such restoration to be completed by O’Neill in compliance with the detailed work plan prior to the issuance of the first Certificate of Occupancy.  In the event that such restoration is not completed at the time of the request for the first Certificate of Occupancy, Belmont or its Planning Board may, if so requested by O’Neill, impose a performance bond for the remaining work in an amount equal to the estimate of Belmont or its Planning Board of the cost to complete the work; plus a ten percent margin of error; plus an appropriate rate of inflation over a five year period. 
3.
To date, O’Neill has reimbursed Belmont for the documented costs of its consultants in the rezoning process in the amount of $13,800.  Within thirty (30) days of the execution of this Agreement, O’Neill agrees to reimburse Belmont for up to $10,000 of additional documented costs of its consultants.  The reimbursement by O’Neill of any additional documented consultant costs, beyond the amounts specified herein, shall be by agreement of the parties. 
4.
To date, O’Neill has reimbursed Belmont for the documented costs of its special legal counsel for the rezoning process in the amount of $5,000.  Within thirty (30) days of the execution of this Agreement, O’Neill agrees to reimburse Belmont for up to $10,000 of additional documented costs of its special legal counsel.  The reimbursement by O’Neill of any additional documented special legal counsel costs, beyond the amounts specified herein, shall be by agreement of the parties. 
5.
O’Neill agrees to provide a one-time payment of $115,763 for the removal of Inflow/Infiltration (“I/I”) from the Belmont municipal sanitary system based upon the formula shown on Attachment D attached hereto.  This payment is based on an I/I removal ratio of 5 to 1 – that is, for every new gallon of wastewater flow generated by the development of the Property by O’Neill, 5 gallons of I/I will be removed from the Belmont municipal sanitary system.  The average cost to the Town to remove a gallon of I/I is currently $1.26.
6. 
The parties acknowledge commercial office development attracts new residents to a community, which in turn increases the need for housing.  As the need for housing increases in the community, housing costs increase, especially if new commercial development decreases the amount of land available for residential use.  The increase in housing costs not only affects workers attracted to the community by new commercial development, but also affects current residents in the community.  O’Neill understands that Belmont is attempting to address the affordable housing needs of Belmont (as defined by Belmont).  In that connection, Belmont has identified at least one site for the construction of affordable housing in Belmont.  In order to facilitate the planning, designing and/or building of affordable housing or the acquisition or rehabilitation of existing housing stock as affordable housing in Belmont, O’Neill will make a donation of $472,000 to Belmont.  The funds so donated by O’Neill shall not be expended for any other purpose.
7.
O’Neill understands that Belmont supports the rezoning of the Property, in part, due to the fact that the proposed nonresidential development of the Property will generate significant revenue benefiting Belmont, including without limitation, real property tax revenue.  In order to assure Belmont of the continuation of revenue to Belmont in an amount proportional to the tax revenue anticipated from the Property in the event the Property is sold to an entity or organization that is exempt from paying local real property taxes, O’Neill therefore hereby enters into a Supplemental Agreement with Belmont, Attachment E hereto.  The Supplemental Agreement (a) shall be recorded as set forth therein with the Middlesex South District Registry of Deeds; (b) shall bind subsequent owners of the Property; and (c) shall terminate ninety-nine (99) years after the execution thereof.   The amount of the payment agreed to in the Supplemental Agreement shall be as set forth therein. Belmont shall file a special act relative to the taxation of the O’Neill Property in the legislature to ratify such Supplemental Agreement on or before June 30, 2003.  Such special act shall be in substantial conformance with Attachment G, hereto.  The failure of the legislature to enact such special act shall have no effect on this Agreement or the Supplemental Agreement, which shall remain in full force and effect.
In the event that (i) O’Neill sells, assigns, transfers or conveys the Property to a person or entity that is exempt from paying local real property taxes, and (ii) the Supplemental Agreement is deemed unenforceable as against such person or entity by a court of competent jurisdiction, then O’Neill shall, within sixty (60) days after the expiration of all appeal periods, make a payment to Belmont in the amount of Three Million Dollars ($3,000,000) which sum the parties fix and settle as liquidated damages for a default under the Supplemental Agreement and the receipt of which shall be Belmont’s sole remedy against O’Neill under this Agreement, the Supplemental Agreement, at law or in equity.
8.
O’Neill agrees, at its sole expense, to design, construct, and implement the traffic improvements relating to the development of the Property as specifically defined in the Traffic Feasibility Study, Proposed Frontage Road Office Center, Belmont, MA, by Vanasse & Associates, Inc., dated December 14, 2000 (“Traffic Improvements”).  O’Neill agrees to pursue the approval by the Massachusetts Highway Department (“MHD”) for those Traffic Improvements within the jurisdiction of the MHD and Belmont agrees that it will cooperate with O’Neill in its efforts to obtain MHD approval.  It is expressly understood that the Traffic Feasibility Study and the Traffic Improvements defined therein may be amended by the mutual agreement of Belmont and O’Neill.  
It is anticipated by and between the parties that some Traffic Improvements may not be completed prior to the issuance of a certificate of occupancy for the proposed building on the Property.  To the extent that for any reason any Traffic Improvements are not completed prior to the issuance of such certificate of occupancy, O’Neill agrees that it shall, prior to such issuance, provide the funds necessary to complete such remaining Traffic Improvements to Belmont pursuant to G.L. c. 44, s. 53A or other mechanism mutually agreed upon by the parties.  The amount of such payment or gift shall be determined by Belmont after consultation with O’Neill and shall be sufficient to design and construct all remaining Traffic Improvements.  
Within three months after the issuance of a certificate of occupancy, or 70% occupancy of the proposed building, whichever first occurs, O’Neill shall file with the Town Engineer a revised Traffic Demand Management (TDM) plan, describing the measures to be taken by O’Neill to reduce traffic generation at the Property.
9.
Belmont and O’Neill agree that if the Town’s adoption of the proposed zoning amendment is determined to be invalid, illegal, or unconstitutional by the Attorney General of the Commonwealth of Massachusetts or by a court of competent jurisdiction prior to the performing of the actions described in Sections 1, 2, 5 and 6 above (except for such a determination which applies only to a portion of the zoning amendment which does not materially impair the rights of Belmont or O’Neill hereunder), then the provisions of this Memorandum and each of the agreements and documents referenced herein shall be null and void; provided, however, that the provisions of Sections 3 and 4 shall survive any such determination and shall continue to be in full force and effect.
10.
O’Neill agrees that the site plan review process shall include the submission of evidence, to the satisfaction of the Planning Board, of compliance with the agreements contained herein.
11.
O’Neill agrees that it shall take no action, prior to the consummation of the actions described in Sections 1, 2, 5, 6 and 7, which would be inconsistent with its performance of such actions at the specified time.  Without limiting the foregoing, O’Neill agrees during such interim period to comply with the provisions of the Conservation Restriction and Easement described in Section 1 as if they were in full force and effect and to retain ownership of the land, which is the subject of the Conservation Restriction and Easement.  Nothing in this paragraph shall be deemed to require O’Neill to allow public access to the Property during such interim period.
O’Neill further agrees, on behalf of its heirs, successors, and assigns, that it will not sell, assign, option, convey or otherwise transfer the Property to a person or entity that is exempt from paying local real property taxes until and unless such person or entity provides, in writing in a form acceptable to Belmont, an acknowledgment of its intent to comply with the Supplemental Agreement, Attachment E hereto.  Belmont shall provide to O’Neill a written authorization to sell, assign, option, convey or otherwise transfer the Property within seven (7) days thereafter.
12.
The foregoing obligations shall run with the land now owned by AP Cambridge Partners II, LLC in Belmont, Massachusetts and shall be binding upon O’Neill, its heirs, successors, and assigns.  A notice thereof in the form attached hereto as Attachment F shall be executed by O’Neill and recorded with the Registry of Deeds upon adoption of the zoning amendment described herein.  This Agreement shall not take effect until ratified by a majority vote of Town Meeting of the Town of Belmont.  Upon such ratifying vote, this Agreement shall not be amended in any material respect except by a further majority vote of Town Meeting.
Executed under seal as of the date first above written.
Town of Belmont
By:
________________________________
Selectman
By:
_________________________________
Selectman
By:
__________________________________
Selectman
AP Cambridge Partners II, LLC
By:
_________________________________
Its Duly Authorized ________________
Attachment A
Proposed Zoning Amendment
Attachment B
Conservation Restriction and Easement
Attachment C
Open Space Maintenance Plan, Belmont Uplands Site

Attachment D
Inflow/Infiltration Payment Formula

In determining the one-time payment set forth in Section 5 of the Memorandum of Agreement, Belmont and O’Neill shall employ the following formula:
1.
Proposed building size = 245,000 gross square feet  
2.
Wastewater flow generated by office use based on the Department of Environmental Protection’s Title V design flow criteria = 
75 gallons per day (gpd) per 1000 gross square feet
3.  
245,000 gross square feet x 75 gpd per 1000 gross square feet = 18,375 gpd of Average Daily Flow generated by the proposed development of the Property
4.  
The Agreement calls for a 5:1 removal requirement.  18,375 gpd Average Daily Flow x 5 = 91,875 gpd
5.  
I/I Mitigation Cost as set forth in the Agreement = $1.26 per gallon x 91,875 gpd = $115,762.50
6.  
O’Neill’s one-time payment per Section 5 = $115,763.
Attachment E
Supplemental Agreement
Attachment F
Notice of Agreement
This Notice of Agreement dated as of May 28, 2002 is entered into by AP Cambridge Partners II, LLC with a mailing address of 1038 Beacon Street, Newton, Massachusetts 02459, (“O’Neill”).
Notice is hereby given that O’Neill and the Town of Belmont have entered into a Memorandum of Agreement of even date herewith, which Memorandum contains, among other things, certain restrictions upon the use of the property owned by O’Neill within Belmont, Massachusetts, and more particularly described in Exhibit A attached hereto.
A copy of the Memorandum of Agreement is available for inspection in the office of the Town Clerk of the Town of Belmont.
Executed under seal as of the date first written above.
AP Cambridge Properties II, LLC
By:___________________________________
Its Duly Authorized______________________
COMMONWEALTH OF MASSACHUSETTS
______________, ss.





__________________, 2002
Then personally appeared the above-named ________________________ and acknowledged the foregoing instrument to be (his/her) free act and deed, and the free act and deed duly authorized of AP Cambridge Properties II, LLC, before me,
_____________________________________
Notary Public
My Commission Expires: 

Exhibit A
Legal Description

Those certain parcels of registered and unregistered land shown as Lot 6, Lot 17 and Lot 18 on the plan entitled “Land Court Subdivision Plan of Land in Cambridge/Belmont, Massachusetts, Middlesex County, Being a Subdivision of Lot 4 Shown on Land Court Plan 20345F, Prepared for AP Cambridge Partners II, LLC,” dated October 24, 2000, prepared by The BSC Group and filed with the Land Court Engineers in Boston on November 15, 2000, as Plan No. 20345G.

Attachment G

Special Legislation

An Act Relative to the Taxation of Certain Property 
In the Town of Belmont
Section 1.  
Notwithstanding any general or special law to the contrary, the taxation of the real property described within a certain Memorandum of Agreement entered into between the Town of Belmont and AP Cambridge Partners II, LLC, dated May 28, 2002, and also described within a Supplemental Agreement by and between the same parties of the same date, shall be governed by said Memorandum of Agreement and Supplemental Agreement.  
Section 2.
This act shall take effect upon passage.
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