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Memo To:
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Timothy D. Higgins, Senior Planner

 

Subject:
American Retirement Corporation - Affordable Housing 
Court Appeal

 

Date:

January 26, 2005

On January 19, 2005, the Land Court issued its decision on the above appeal.  Unfortunately, the Court’s decision did not support the Town’s position.  As you may recall, in December 2001 the American Retirement Corporation (ARC) received Design & Site Plan Review (DSPR) approval from the Planning Board to develop 482 units of senior housing at the McLean Hospital.  ARC subsequently appealed the affordable housing condition (accepting the remaining conditions) within in the DSPR approval to the Massachusetts Land Court.  In August of 2002 ARC requested a Building Permit and was denied.  They appealed this action to the Zoning Board of Appeals and the ZBA upheld the Building Commissioner’s denial.  ARC then appealed this decision to the Land Court and the two appeals were consolidated into a single case.  

The Court ruled against the Planning Board generally finding that the affordable housing condition within the DSPR approval was not reasonable and was beyond its discretion.  This determination was based upon the language within Section 6A McLean District in the Belmont Zoning By-Law regarding the affordable housing component.  The Court ruled against the Board on three key issues; 1) the Board’s interpretation that the Town should determine the median income level for future residents, 2) the Board’s interpretation that the Town should determine if the affordable units would be for sale or rental and 3) that the Board believed it had the authority to consider service costs to future tenants when determining affordability.  
The Court remanded the issue back to the Planning Board to amend its original Design & Site Plan Review decision pursuant to its ruling.  ARC must provide the Board with “appropriate evidence” that the affordable housing component will be enforced on a continuing basis which was not done in its submission during the DSPR process.  This documentation must be submitted within 30 days from the date of the decision.  The Board has 90 days to amend it decision and a new public hearing will be necessary.  
The Court also determined that the Zoning Board of Appeals decision to support the denial of a Building Permit was “unreasonable”.  The Court remanded the decision to the ZBA directing that Board “…to authorize the Building Inspector to issue the Building Permit for the Project.”
I am currently investigating possible options that are available and will report on them as soon as possible.  Please feel free to contact me at your convenience if you have any questions or require additional information.  Also note that OCD will place this memorandum and the Land Court decision on its web page to facilitate public review and comment.
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